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Registrar and other Principal Officers of the University 

Provost and Deans, especially Dean of Social Sciences 

Professors, HODs and other Members of Senate 

Other academic colleagues 

Other Members of the Staff of the University 

Distinguished political leaders and associates 

Learned Men and Ladies of the Bar and the Bench 

Gentlemen of the Press 

Members of my family, nuclear and extended 

My students, past and present 

Other invited guests 

Ladies and gentlemen 

 

Introduction 

By the special grace of Allah, the Lord of the worlds, I 

stand before this august audience of the intelligentsia and the 

crème-la-crème of the larger society to present the 

153
rd

Inaugural Lecture of this University.This Inaugural Lecture 

is unique in two respects. It is significant that this Lecture, 

written from an interdisciplinary perspective, explores two 

separate but interrelated disciplines to which I have dedicated 

my academic engagementssince I joined the University system in 

January 1990. Kindly, therefore, permit me the luxury of delving 

into the work of another Faculty, cognate to Political Science no 

doubt, without necessarily distracting from the import of my 

elevation to the professorial chair of Political Science. This is my 

idea of what an Inaugural Lecture should be. I believethat an 

occasion like this should present an opportunityto “inform 

colleagues, the campus community and the general public of 

their work to date, including current research and future plans”.
1
 

This presents Inaugural Lecturer the chance, a once in a lifetime 
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opportunity, perhaps, to give “an illuminating overview of their 

contribution to their field.”
2
 In the circumstances, anyone with an 

interdisciplinary research focus, as I do, is faced with the 

arduous task of choosing a topic that showcases one‟s 

contribution to the field of one‟s professorial appointment while 

remaining faithful to the theme of years of research endeavours. 

As it has happened on occasions when I have had to defend my 

two theses in the different disciplines of Political Science (at the 

University of Ibadan) and Law (at the University of Leicester), 

one cannot but oscillate between two related fields without 

losing sight of the fact that notwithstanding my extensive 

education and research in the field of Law, I am first and 

foremost a Professor of Political Science and whatever 

contributions I have made should advance the cause of that 

discipline and no other. But I cannot close my eyes to the other 

discipline of Public Law into which I have invested years of 

time, energy and other resources, both in learning and research. 

An “overview of (my) research career so far”,
3
 which this 

inaugural lecture imports, cannot, therefore,  depart from a norm 

for which I have been identified for upward of thirty years, the 

thrust of which has been the interaction of politics and law.  

         Equally worthy of note is the fact that this Inaugural 

Lecture is the first to be delivered by a Professor in the 

Department of Political Science of this „Better by Far‟ 

University. This is not to deny the eminent contribution of 

Professor A. A. Akinsanya who, on the 6
th
 day of December, 

1984 (the year I completed my undergraduate course in Political 

Science at the University of Ife) delivered the 16
th
 Inaugural 

Lecture of this University entitled “Transnational Corporations 

and Economic Nationalism in the World”. But that was by a 

Professor in the Department of Government and Public 

Administration. A major transformation in the name, curriculum 

and the mandate of the Department has since taken place. In 

1992, the current Department of Political Science was created in 

the Faculty of Business and Social Sciences. The mandate of the 

Department has included the award of the degree of BSc 
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Political Science, while the BSc Public Administration degree 

also awarded by the defunct Department was scrapped with 

effect from the 1994/95 academic session. The Department has 

continued to award specialised degrees and diplomas in the 

different sub-fields of the discipline of Political Science at the 

postgraduate and sub-degree levels: Master in Public 

Administration (MPA), Master in International Studies (MIS), 

Postgraduate Diploma in International Affairs and Diplomacy 

(PGDIAD), and Diploma in Administrative Management 

(DAM).  All these are in addition to its core mandate of 

awarding postgraduate academic degrees, notably MSc, MPhil 

and PhD in Political Science. I therefore bring you glad tidings 

from my two senior colleagues, the Head of Department, other 

members of the academic and administrative staff and students 

of the Department of Political Science, Faculty of Social 

Sciences. In its over two decades of existence as an academic 

discipline, the Department has produced more than 2000 

graduates at the sub-degree, undergraduate and postgraduate 

levels (including PhD holders) who are making immense 

contributions to the development of Nigeria and other countries 

of the world, in various fields of human endeavour, both in 

public and private sectors.
4
 

 

Inseparable Duo 

         The relationship between politics and law has been a 

subject of jurisprudential discussions and political discourses 

since time immemorial. For the early philosophers, including 

Plato and Aristotle in the West, Confucius and Kautilya in the 

Far East and Ibn Khaldun in North Africa,
5
the distinction 

between the two realms of politics and law is blurred. The 

inextricable link between the two worlds has remained, 

notwithstanding disciplinary separation occasioned by the move 

towards specialism in modern times. The reality is that the 

relationship between law and politics is symbiotic. Politics often 

determines the law in any jurisdiction in the same manner that 

legal rules and constitutional principles shape the course and 
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patterns of political relations. Law is made by the political 

authority. As a product of political negotiations, the contents of 

legal rules are laced with politics. Also, government exists only 

within the regulatory framework of the law. As Antonin Scalia 

wrote in the maiden edition of the Journal of Law & Politics 

“there is no clear demarcation” between law and politics because 

“laws are made, and even interpreted and applied …through a 

political process; and politics are conducted under the 

constitution and statutory constraints of the law”.
6
 

         Nonetheless, there have been jurisprudential disputations 

on whether, or the extent to which, the realms of law and politics 

should meet in judicial decisions. The issue is brought to the fore 

in discourses about the role of the courts of law in the political 

life of the society. For the advocates of separation, the role of the 

judge is jus decree et non jus dare (i.e., to declare but not to 

make the law). Such a view clearly denies the judiciary, an arm 

of government, any policy-making role in governance. This view 

dominated the intellectual space for a considerable period of 

time until scholars began to face the reality of the fact that the 

umbilical cord that ties politics and law may not be easily 

severed without some serious consequences for our governance 

systems. Both realms are sub-systems of the lager society, and 

each shapes and is shaped by developments withinthe society.  

 

Disciplinary Separation 

         The history of the development of Political Science as a 

discipline points to the fact that Law generally, and Public Law 

especially, has been a part and parcel of the study of politics.
7
 In 

fact, Public Law (with focus on the subjects of constitutional 

developments, human rights, legal systems, administration of 

justice, etc), like Public Administration and Public Policy, has 

always been considered a sub-field of Political Science before it 

gradually acquired its own status as a discipline.
8
 In ideas, 

theories and terminologies, various fields of Political Science 

have found the law relevant,
9
 with linkages long established in 

the fields of Public Administration,
10

 Political Theory,
11
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International Relations
12

 and Comparative Politics.
13

 No surprise 

then that in this University, as in other leading academes, the 

Faculty of Law originated as a unit in the Faculty of Business 

and Social Sciences, 
14

 where Political Science is domiciled.  

         Although the study of politics as a scientific endeavour was 

specifically a post-World War II development,
15

 the discipline 

itself has a fascinating evolution dated to ancient and medieval 

ideas, ideologies and thoughts that provided common thread for 

the development of such other disciplines as history, philosophy 

and law. The ideas of constitution and constitutionalism, the rule 

of law, separation of powers, checks and balances, 

parliamentary/constitutional supremacy, royal/presidential 

prerogatives, collective responsibility, ministerial accountability, 

administrative discretion, judicial review, human rights and 

fundamental freedoms, among several others, have their origin in 

discourses that necessarily place the study of Law squarely 

within the very broad field of Political Science. However, as the 

search for knowledge advanced and specialism set in, new 

curricula were developed. Gradually, Law and the public aspects 

of legal studies that remained part and parcel of Political Science 

grew into distinct disciplines. The creation of Faculties of Law, 

for training of professional lawyers, finally sealed the wedge of 

disciplinary separation between the parent discipline of Political 

Science on the one hand and the emerging disciplines of Public 

Law, Public International Law, and Jurisprudence, on the other 

hand.  

         The story of the separation of Law from Political Science is 

particularly unique in Nigeria. As an outgrowth of the University 

of London, the University of Ibadan taught Political Science as a 

core discipline that took care of the knowledge of law,
16

 until the 

introduction of Law as a distinct discipline by the next 

generations of Universities, starting with Lagos, Ife, Nsukka and 

Zaria. With the growth in the Faculties of Law, on the 

prescription of the Council of Legal Education, disciplinary 

separation between Law and other branches of the Social 

Sciences became a fait accompli by the onset of the 1980s. Of 
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course, Law students continued to offer introductory courses 

outside, while Political Science remained a cognate department 

to the Faculty of Law. But it took the introduction of Minimum 

Academic Standards (MAS) by the National Universities 

Commission (NUC) in 1989 for curriculum developers to begin 

to mind the gap of disciplinary isolation and encourage 

interdisciplinary exchanges among disciplines.
17

 

         The trend towards interdisciplinary exchanges in 

curriculum development found expression in this University in 

the curricula of the BSc Political Science and LLB Common 

Law programmes. Mostly audited as elective, but with some 

required or compulsory, Law students took such courses as 

Introduction to Political Science, Nigerian Constitutional 

Developments, Nigerian Government and Politics and 

Organisation of Government among other humanities-based 

courses. Conversely, Political Science students were required to 

take such law-related courses as Nigerian Legal System, 

Administrative Law and International Law, even when no 

specific expertise existed in the Department to teach such 

courses.
18

 As a stakeholder in the teaching and practice of law, I 

was more fascinated by the exposure of law students to courses 

taught by academics in the respective departments where the 

theoretical and practical knowledge existed. But I felt helpless, 

notwithstanding my membership, when the Faculty Board of 

Law resolved, prior to the 2011 accreditation exercise, to deny 

students of Law the benefit of interdisciplinary exposure, on the 

very nebulous excuse that such outside courses delayed the 

computation of students‟ results. That decision negated the 

vision of the LLB programme to produce “the total man” 

through exposure of students to “other disciplines especially the 

social sciences”.
19

 

         I condemn the tendency towards disciplinary isolation in 

the respective curriculum of Law and Political Science in this 

University. It appears to me that the object of asking students to 

take courses across the two disciplines is defeated when such 

courses are not taught by Lecturers with known or certified 
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expertise on the subjects. Except for the luck or rare occurrence 

of one being a Legal Practitioner with a PhD in Law, in addition 

to qualifications in Political Science, such law-related courses as 

are mentioned above are not the areas of expertise of an average 

Nigerian Political Science lecturer. Similarly, it is outside the 

expertise of a Law lecturer to teach such courses as Introduction 

to Nigerian Constitutional Development and Organisation of 

Government, Research Methodology and Field Work, 

Legislation and Introduction to Policing in Nigeria, recently 

introduced to replace those courses previously audited in the 

Faculty of Social Sciences. Of course, the argument may sink 

deep that students of Law or Political Science donot need the 

jargons and terminologies of their respective cognate disciplines, 

but there is no doubt that such a microscopic conception of legal 

training in pursuit of specialism cannot serve the long term cause 

of the students, especially those who aimed at making a career in 

legal practice.  

         Mr Vice Chancellor, my submission here is not that of a 

theoretician or an armchair critic. My antecedents as a student of 

Law at Ibadan, Ife and Leicester and my teaching and research 

collaboration with the Faculty of Law here in the last nine years 

are additional reinforcement to the case I am making. Because of 

the conviction I had in the logic of my thoughts in this regard, I, 

in my capacity as the Head of the Department of Political 

Science, worked with the then Deputy Vice Chancellor 

(Academic), during the review of the current Academic 

Programmes (Undergraduate & Sub-Degree) in mid-2011 to 

redesign a computer-related course hitherto taught by a colleague 

in my department as Introduction to Computer(POS 221), 

henceforth taught by a Lecturer in the Department of Computer 

Science (as CSC 227). I believed, then and now, that my students 

would gain more from being taught by an expert in the field 

rather by a Political Science teacher. Happily, the tendency 

towards isolation is not the dominant pattern of interdisciplinary 

exchanges in this University. I know that many departments and 

faculties allow their students to take courses from other 
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disciplines that are taught by experts in those fields, including 

the Faculty of Engineering where, as a Law Teacher from the 

Department of Public Law, I taught Engineering Law as a 

compulsory course offered by all 500 level Engineering students 

for three sessions. I also know that other colleagues from the 

Faculty of Law had taught or are still teaching law-related 

courses to students of the Faculties of Social Sciences and 

Education. 

         The search for disciplinary autonomy is a distinctive 

feature of contemporary academic programmes across 

universities, and the discipline of Political Science has not been 

an exception.
20

 But there is a current trend, borne out of the need 

to attract students or respond to demands of the markets, towards 

unnecessary multiplicity of disciplines and programmes. The 

tendency towards the use of high flaunting words to describe 

academic disciplines made initial appeal, perhaps, to the 

administration of this University when it created such 

Departments as Government and Public Administration and 

Sociology and Social Administration in the Faculty of Business 

and Social Sciences. When such designations could not 

withstand the test of accreditation, they were withdrawn in the 

early 1990s. Now, they are being gradually re-introduced albeit 

as specialised fields in newly created centres and faculties. I am 

specifically concerned about the establishments of undergraduate 

programmes in such fields as Social Work, Peace Studies, 

International Relations and, if current feelers are true, Public 

Administration. While one may understand the current 

sentiments and ongoing dynamics that informed the renaming of 

such Departments as Geography and Environmental Sciences 

and History and International Relations, it is my position that 

awarding first degrees in courses that were hitherto taught at the 

postgraduate levels deprives the graduates of such courses of the 

needed theoretical grounding in the core fields of knowledge. I 

am not against the creation of programmes and units, at least to 

satisfy the crave for professionalisation of knowledge. The point 

I am making is that knowledge should precede acquisition of 
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skills.
21

In essence, the core courses of the behavioural sciences – 

Political Science, Economics, Sociology, Geography, or even 

History, should serve as the foundational knowledge upon which 

specialties could be built at the postgraduate (including diploma) 

level. While I owe no objection to continuous review of 

academic programmes to meet the requirements of the markets, 

we should not do so at the expense of preserving the disciplinary 

essence of every subject. Attempts to do so elsewhere have 

failed.  As a centenary review of the state of the discipline has 

shown, notwithstanding “reform proposals promulgated by a 

series of high-profile panels” of the American Political Science 

Association (APSA),
22

 and “a number of movements designed to 

reorient its fundamental character”,
23

Political Science has 

remained largely unchanged.
24

 

 

Path Unthreaded 

         Mr Vice Chancellor, I am a victim as well as a beneficiary 

of the wedge of disciplinary separation between the two related 

disciplines of Law and Political Science. The apolitical 

conception of the role of the judiciary in governance, which 

Nigeria inherited by virtue of its reception of English law, sets 

the institution apart from the other organs of government, fit for 

intellectual exposition by legally trained minds alone. Arising 

from the idea of supremacy of the British Parliament,
25

 the 

English courts are not permitted the luxury of dabbling in 

matters that are patently political. Apart from the notion of 

power separation inherent in such a conception, direct collision 

between the courts and the political authority is avoided by 

recourse to the notion of judicial self-restraint. The study of the 

judiciary as a policy-making organ of government did not 

present itself as a fascinating area in the study of politics. Even 

in the United States where the American Political Science 

Association (APSA) had been founded since 1903 and 

significant works by Political Scientists on the judicial process 

had existed as far back as the early 1960s, the Section on the 

Court System was not formed until 1983,
26

 by which time a 
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couple of academic papers on the role of the courts in policy 

processes had begun to appear in the American Political Science 

Review (APSR) and other leading journals of the discipline. In 

fact, in the UK and the US, the bourgeoning field of judicial 

studies became visible only in the last decade of the Twentieth 

Century.
27

 

In Nigeria, the study of the judiciary as an important 

component of the governance system escaped scholarly attention 

until recently. Many books and other academic writings on 

Nigerian Government and Politics made little or no reference to 

the judiciary while legal writers drew no attention to the political 

correlates of judicial/legal developments. When I therefore 

ventured into the study of the „politics of the judiciary‟, I found 

myself in a cul de sac. My PhD proposals and the thesis were not 

expected to have easy sail through the panels of academics from 

the Faculties of Law at Ibadan and Ife, as well as the host 

Department of Political Science. Nonetheless, the burning desire 

I had to maximise my knowledge of the two disciplines gave me 

the courage to address the charge of being too legalistic in a 

Political Science thesis while not distracting from the constant 

reminder that the Supreme Court of Nigeria, which was the focus 

of my analysis, was essentially a legal institution. Even at 

slightly more advanced stages of my teaching and research 

career, not a few of my colleagues have raised eyebrows as to 

where my intellectual outputs really belonged within the 

established branches of the discipline of Political Science.  

         It took years of consistent research, highlighting the role of 

the judiciary in different parts of the political processes, 

particularly the broad theme of constitutionalism across time and 

space, which runs through my academic writings, for my 

seemingly unorthodox research interests to be accepted as a part 

and parcel of Comparative Politics,. As I grew in my career, I 

felt more confident to deepen my knowledge of and research 

interest in the judicial/legal process. I remain convinced that if 

political scientists could develop cross-disciplinary hybrids in 

areas of political psychology, geography, sociology, economics, 
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anthropology etc.,
28

 there is no reason why the legal perspective 

cannot become a virile field of research. The range of issues and 

themes in this field are as diverse as there are scholars, and have 

included studies of constitutions, administrative regulations, 

legal systems, human rights, politics of the judiciary, legislations 

and law making, relationship with the other organs, judicial 

process, judicial policy-making, international law and 

administration, and legal/political theory. Although a recent 

attempt has been made in the „Law and Politics‟ title of the 

Routledge Series to arrange them into four broad areas of 

constitutional studies, law and society, judicial politics, and 

international/comparative studies,
29

 none of these areas is 

mutually exclusive. Of course, I have had to expand my research 

focus to wider interrogations of the role of other institutions of 

governance, particularly the legislative arm that share the same 

scholarly obscurity with the judiciary, in my search for a broader 

intellectual space within the Political Science discipline as it is. 

 

My Intellectual Space 

         The audacity of earning Bachelor, Master and PhD degrees 

in each of the disciplines of Political Science and Law 

necessarily compelled me to seek to synthesise my teaching, 

research and community experience in the two fields into a line 

of academic endeavour that makes distinctive contribution to 

knowledge in the field of Political Science. My odyssey in this 

respect, which have spanned two-and-a-half decades, is reported 

here as part of my service in providing academic leadership as 

well as contributing to the development of a governance system 

geared towards ensuring a better life for the human collectivism, 

within the context of the emerging African democracy, Nigeria. 

 

Concerns for Development 

          My intellectual foray into the politics of the judiciary 

began with my PhD thesis on the Supreme Court of Nigeria. 

Hitherto, the issue of elections had engaged my attention,
30

 

before I later ventured into some aspects of development studies. 
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My concerns revolved around the parlous state of backwardness 

that makes politics in African countries seemingly at variance 

with all the known theories already learnt. The concerns led me 

into an exploration of the past, interrogating the impact of 

European colonialism on developmental efforts in Africa.
31

 I 

reviewed the efforts of African leaders to resist colonial 

incursions and/or hasten the decolonisation process.
32

I was 

particularly fascinated by the prospects of the post-colonial 

African states playing a role, through the Organisation of African 

Unity (now the African Union), in the search for a global order.
33

 

         The concerns with the African conditions gradually drew 

me to the political economy approach that endeared me to the 

works of Michael Todaro, Claude Ake, Garvin Williams, Bade 

Onimode and other scholars of the school of development 

studies.
34

 I owe some debt of gratitude to Yomi Durotoye
35

 for 

introducing me to this line of thought and guiding me through 

some research outputs on the logic of Agricultural Development 

Projects (ADPs) as a multi-sector strategy of rural transformation 

in Nigeria.
36

 The short but impactful encounter with 

development studies impressed upon me the belief that Africa 

must revisit its past, self-reflect on it, and then chat new patterns 

of relationships with the West for its own future development. 

These themes continue to reflect in my academic work to date, as 

I canvass concerted and self-reliant efforts at the national, 

regional and continental levels as part of the needed reflections, 

re-evaluation and re-organisation of the politics and economy of 

African states along the path of development.  

         My thoughts on Africa‟s growth and development have 

been further sharpened through contacts with the works of Ali 

Mazrui, whose postulations on the beauty of pre-colonial 

constitutionalism
37

 provoked further reflections in me that led to 

the first opportunity I had to have a foreign publication.
38

 Using 

the Yoruba pre-colonial administration and legal system as a 

case study, that paper highlights some unique features of 

indigenous African systems that support the modern notion of 

limited government, constitutionalism and the rule of law. It 
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canvasses adaptation of pre-colonial practices relating to  sources 

and loci of political power, balance of power among the different 

traditional blocs in the society, the non-adversarial (or 

reconciliatory) nature of the dispute resolution systems, and the 

reformative (and non-punitive) character of the criminal justice 

systems to modern governance systems.  

         Since then, and with further and deeper consultation with 

the literature, I have insisted, in my teaching and research that 

discourses on democracy, constitutionalism, the rule of law and 

good governance must take cognizance of those unique ideas and 

practices that are rooted in African traditional values, customs, 

practices and traditions for incorporation into post-colonial 

constitutional instruments. I canvassed in another paper that 

rather than seek transfer of technology (with the attendant legal 

regimes of constraints and other protectionist policies of the 

West) with a view to closing the “gaps in development” between 

the Global North and the Global South, African countries should 

seek more partnerships with their peers in the developing world, 

promote the development of indigenous technology and accept 

only those foreign technologies that are appropriate, or, at least 

adaptable, to local needs.
39

 The concern even led me to 

interrogate the legal and political implications of withdrawal of 

African countries from international organisations if membership 

of such organisations would not confer any unique advantage on 

them, concluding, however, that rather than taking such a drastic 

step, the developing world should seek a reform of, rather than 

outright withdrawal from, the UN system.
40

 

 

Judiciary in Governance 

         Political Science permits interdisciplinary discourses and 

supports multiple methodological approaches in analyses of 

political phenomena, making it possible to marry my concerns 

for Africa and the African conditions with the desire to chart the 

hitherto unthreaded thematic path of bringing the judiciary in 

particular and the legal system in general to the forefront of 

political analyses. My odyssey in the field of judicial studies 
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began with a decade-long exploration of the institution at the 

pinnacle of judicial authority in Nigeria.
41

 It was the first major 

attempt since Kasunmu,
42

 and by any Political Scientist, to study 

the Supreme Court as an arm of the Nigerian government. The 

inspiration came from the works of such US scholars as Henry J 

Abraham, Glendon Schubert, Goldman and Jahnige, and 

Grossman and Wells.
43

 The largely apolitical conception of the 

nature of the judicial function in the Anglo-Saxon jurisdiction 

initially precluded a reference to British literature; but the works 

of Atiyah, Bernard Crick, Griffith and Loughlin have also made 

significant advancement in the field.
44

 My intellectual encounter 

with C. Neal Tate, who took a global view of the phenomenon
45

 

gave me the courage that I could “extract „water‟ out of stone”
46

 

in seeking a political study of the judiciary and that the time was 

ripe for the Nigerian Political Science to give the study of the 

judiciary a primary place in its curriculum.  

         My academic contribution to Political Science is anchored 

on a rejection of the traditional Anglo-Saxon conception of the 

judiciary as a legal institution with no visible role in the political 

system. By constructing “a system model of the judiciary”, in 

line with the Eastonian tradition,
47

 I highlighted the relevance of 

the Nigerian judiciary to political processes and developments 

and showed that the court system shaped, and was shaped by, 

developments within the wider social, economic and political 

environments. With data from primary and secondary sources, I 

analysed the organisational architecture of the judiciary, the 

internal working and processes of the Supreme Court, the 

Court‟s attitudes towards major issues of significance to political 

developments of Nigeria, as well as the idiosyncratic 

characteristics of the Justices (age, sex, parental backgrounds, 

education, religious affiliations, and geopolitical backgrounds). 

These provided the basis for my subsequent research in this 

thematic area of comparative politics.  

         The limited space and time allotted for this Lecture would 

not permit a full review of the work that demonstrates, according 

to Professor M.A, Owoade, a Justice of the Court of Appeal, 
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“profound depth of scholarship in political theory and public 

law”.
48

 It suffices to state here that some of the findings and 

recommendations in the study have found relevance in past and 

current developments in the polity while subsequent works have 

built on the tentative submissions of the time for further studies 

that provoked new findings, confirmed existing submissions, or 

called for major revisions in thoughts and ideas. Nonetheless, I 

seek to reference two aspects of the findings and conclusions that 

have come to pass. The first pertains to the role of politics in 

judicial appointments to the Supreme Court of Nigeria since the 

removal of Teslim Elias as the Chief Justice of Nigeria (CJN) in 

the mass purge of the civil service during the Muritala 

Muhammed regime.
49

 After an extensive review of the geo-

political character of judicial appointments to the Supreme Court 

by successive governments in Nigeria since independence, the 

study found that although “over 71% of the appointees to the 

Supreme Court had their origin in the South-West” as of 1975, 

the military regimes had since then skewed judicial appointments 

in favour of the North.
50

 Between then and the advent of the 

Fourth Republic, the average age of the appointees from the 

West was 61 years, while their counterparts from the East and 

the North were appointed at a relatively younger age of 50 years, 

thereby serving longer on the bench of the Supreme Court, with 

greater chance of becoming the CJN. Expectedly, all the CJN 

since Mohammed Bello have come from the North.
51

 

         The second submission to which I chose to direct attention 

pertains to the refusal of the courts to intervene in the process 

that led to the impeachment of Governor Balarabe Musa by the 

Kaduna State House of Assembly during the Second Republic. 

Notwithstanding its critique of the impeachment process as 

incapable of guaranteeing “independence or objectivity and 

impartiality”,
52

 the Federal Court of Appeal held the courts‟ 

jurisdiction ousted notwithstanding evidence of infractions of the 

procedure enshrined in Section 170 of the 1979 Constitution. I 

criticised the court for abdicating its constitutional duty; other 

scholars also did.
53

 Yet, some 20 years later, the Court of Appeal 



 
 

16 
 

refused to be persuaded by the criticisms of its earlier decision 

and again, in the case of Abaribe v Speaker,
54

 declined 

jurisdiction on impeachment matter, a decision that further 

emboldened the legislators and provoked unregulated use of the 

impeachment power across Nigeria,
55

 until the Supreme Court 

intervened in Inakoju v Adeleke and subsequent cases to put 

some method into the madness of impeachment without 

following the due process of law.
56

 

         There is nothing to suggest here that the Nigerian courts 

have been timid in the performance of their constitutional duties 

of constructing the provisions of the Constitution. They have, 

indeed, contributed to the growth of the Nigerian political system 

through the decisions, particularly those of the Supreme Court 

and the Court of Appeal, that have had tremendous impact on the 

course and patterns of our government and politics. In one of my 

papers, I reviewed the landmark decisions that touched, directly 

or indirectly, some fundamentals of the Nigerian state, such as 

the scope of the respective powers of the federal and state 

governments, the respective powers of the federal and state 

governments over administration of local governments, the limits 

of presidential power over allocations from the federation 

account, revenue allocation, and resource control, within the 

context of “federal character” or “quota system” in relation to 

unity and national integration.
57

 Through these decisions, the 

courts have helped to clarify the respective powers among the 

various levels of government (vertical intergovernmental 

relations) and the different organs (horizontal intergovernmental 

relations). The decisions not only bring to the fore the policy 

making role of the courts, but also sometimes shape the policies 

of government in the areas concerned. As Fagbadebo and I found 

in a study,
58

 such favourable decisions could be a platform 

needed by a state organ to entrench its own powers without 

necessarily getting into direct confrontation with any other organ 

or institution. 
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Unequal Partners 

         The province of legislations unites both the judiciary and 

the legislature,
59

 and makes them indispensable partners.Law 

interpretation depends largely on legal rules; but the making of 

law is essentially a political process, making legislature-judiciary 

relationships sometimes cantankerous. Historically, the judiciary 

has had running battles with popular sovereignty, making it to 

appear “the weakest”
60

 or “next to nothing”
61

 in the business of 

governance. The relationships have generally been characterised 

by mutual understanding and respect. Under the sub judice rule, 

legislators do not discuss matters that are pending before the 

courts of law. But they possess the general power to summon 

any official of the other arms of government, including judicial 

officers. This, they rarely do. Also, while judges have always 

remained unencumbered to criticise governmental policies and 

decisions, the power of judicial review has had to be used 

cautiously, in the spirit of self-restraint. Nonetheless, flashes of 

disagreements do occur between the two organs. Collectively 

and individually, however, a greater challenge exists in tackling 

the overbearing posture of executive power.
62

 

         My assessment on the relative power of the three organs 

derives from my theoretical and practical knowledge of Nigerian 

government and politics. While my interest in the politics of the 

judiciary predated my adventure in legislative studies, I got 

attracted to the latter by two inter-related developments. The first 

was my election to the seat of Ejigbo State Constituency in the 

Osun State House of Assembly and subsequent elevation as the 

Speaker.
63

 This exposed me to the inner working of government, 

particularly the legislature, at all levels. I also had opportunities 

to attend conferences, seminars, trainings and workshops across 

the world that enabled me to compare developments and 

practices in different political systems. The second development 

was the opportunity afforded by a two-year leave of absence at 

CAFRAD where,
64

 as an expert in charge of parliamentary 

capacity building, I criss-crossed the continents of Africa and 

Europe in the search for models and challenges of good 



 
 

18 
 

governance, ethics and professionalism in the public sector. As 

an academic and lawyer engaged in the business of law making 

and governance, these opportunities challenged me to join in the 

crusade to redirect attention to the study of the legislature in an 

era of global resurgence of democracy, within the African 

context of an authoritarian past.
65

 

         My close observation of the legislature shows that, like the 

judiciary, the institution has gone through the vicissitudes of 

growth and decline in time and space. In a global scan,
66

 I 

identified key features and trends in different political systems 

that have become reference points, rough guides or benchmarks 

in my assessment of the position and performance of the 

Nigerian legislatures. Through this and other studies, I now 

know that legislatures are products of distinct forces in time and 

space, “shaping their powers, constraining their relative positions 

within the institutional architecture of the state, and determining 

their contributions to modern governance and administration”.
67

 

They have not continuously enjoyed the kind of pre-eminent 

position ascribed to them, even in the developed polities.
68

 In 

Africa, the past experiences of colonialism and militarism 

bequeathed on the polities an authoritarian legacy that continues 

to weaken the legislatures.
69

This is no less obvious in Nigeria, 

where the long years of military dictatorship have tended to 

obliterate the key role of the legislature. In a paper I wrote as a 

participant-scholar,
70

I highlighted the different phases of the 

evolution of the Nigerian legislatures, identifying changes in 

their structure, composition and power. Situated within the 

context of the struggle for power among the three organs of 

government, the analysis highlighted a combination of problems 

and challenges that have retarded the growth of the legislature. 

The state assemblies are even more disadvantaged, as another 

study reveals.
71

 At whatever level, the challenges remain the 

same and derive from two main sources - the peculiar nature of 

the legislative institution itself and the contextual character of 

the political environment. I have, in these various studies, 

canvassed constitutional re-engineering geared towards 
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strengthening of the legislative institutions, a more proactive 

posture on the part of legislators themselves, capacity-building 

supports, and constructive civil society engagement of the 

legislature as part of the efforts targeted at consolidating 

Nigeria‟s nascent democracy.
72

 

          The legislature is just one of the three principal institutions 

of governance; it shares power with the other institutions, hence 

the need for further reflections on their relationships. Adopting 

the theory of separation of powers in one of my papers,I 

examined the web of intricate interactions among the organs of 

the Nigerian government.
73

 I found a number of safeguards 

against arbitrary rule, inherent in the provisions on checks and 

balances in the Constitution. But then, abrasive tendencies exist 

in the „First Estate of the Realm‟, provoking me to further 

thoughts on how to ensure that the legislature operates within the 

limits of constitutionalism notwithstanding its extensive powers. 

Attempting a response to the age-long question, asked by J S 

Mill,
74

 on how to tame the legislature‟s power, I submitted in a 

paper that, unlike the presidency and the judicature, the 

legislature is an institution of equal players, having different 

mandates and responsible to different constituencies, thereby 

ensuring internal counterbalance of forces.
75

 The legislature is, in 

essence, the constrainer of its own powers. But this alone is not a 

guarantor of restraint. The legislature must remain in constant 

awe of the other organs, as they are of the legislature, in a 

constitutional framework designed to facilitate respect and 

mutual understanding among the three organs. One of my studies 

found such collaboration in the President‟s use of the power of 

emergency, which the legislature condoned, notwithstanding 

glaring illegalities of unilateral suspension of democratic 

institutions and prescription of emergency regulations.
76

 Such 

pragmatic display of camaraderie is not a frequent occurrence, 

even at the lowest level of local government. In a study that 

sought to explore the challenges of operating the presidential 

system at the local government level,
77

 I found that rather than 

resolve the perennial crises of governance, the innovation threw 



 
 

20 
 

up new problems and challenges that continue to threaten the 

capacity of local governments for performance and results. The 

attendant patterns of power contestations among the governance 

institutions created multiple sources of strains and frictions that 

continue to hamper developmental efforts. 

         While one cannot fail to appreciate the contributions of the 

legislature to the democratic process in the areas of its core 

functions of law-making, representation and oversight,
78

 scholars 

have continued to score the institution low on performance.
79

 

The operational dynamism of the institution is weakened by 

many ecological factors, intra-governmental squabbles,
80

 

administrative constraints,
81

 lack of financial autonomy,
82

 and 

the attendant challenges of leadership.
83

 

         One area in which the legislatures have been found 

deficient in performance is in tackling the scourge of corruption 

and maladministration.
84

 But the legislature alone cannot answer 

for such an endemic problem. My continent-wide survey of the 

legal regimes of anti-corruption shows that while many African 

countries have legal provisions in national constitutions, criminal 

laws, penal codes, civil service regulations and ethical codes of 

public service, backed by international  treaties, conventions, 

protocols and declarations, as part of the larger reform agenda 

targeted at innovation and modernisation of the African public 

sector for performance, results and optimal service delivery, the 

leadership lacks sufficient political will to tackle the menace of 

corruption.
85

 Thus, reform efforts are threatened by 

implementation challenges that have continued to retard, rather 

than enhance, the progress towards improved public service 

ethics and anti-corruption. The judiciary and the entire legal 

system have been found equally culpable.
86

 In fact, rather than 

serve as an effective instrument of anti-corruption, the legal 

process has been manipulated to frustrate the crusade. One area 

of concern in this regard is the slow pace of our adjudicative 

process and the cumbersome rules of practice and procedure. In 

one of my studies,
87

 I reflect on the problem of delayed access to 

justice as a major impediment to the democratic process in 
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Nigeria. Analysing the patterns of case management, I traced 

bureaucratic delay within and outside the Supreme Court to two 

broad sources – those that are specific to the court system and 

those that are results of factors located in the social, economic, 

cultural and political environments. 

         On the problem of slow access to justice, it is important to 

stress that the judicature is suis generis in its operational 

dynamics and cannot be compared to the majoritarian 

institutions. As I show in a paper that explores the internal 

operational dynamics of the court system,
88

 the judiciary has its 

own traditions, rules and norms, which limit its operational 

dynamism and flexibility compared to the legislature and the 

executive. The findings challenged me to ruminate on judicial 

decision making, as I proceeded in another paper to revisit the 

age-long discourses on the relevance of the doctrine of judicial 

precedent as a decisional mechanism for understanding the 

working of the court system.
89

 While noting shifting judicial 

attitudes occasioned by developments within the larger political 

environment, I found the practical operation of stare decisis 

fraught with many implementation challenges that put a question 

mark on its continued relevance in the administration of justice 

in Nigeria. The theme of the paper exposes the fallacy of 

denying any policy-making role for judges, which is inherent in 

the idea of binding precedent. 

 

Wider Concerns 

         As a governance analyst, I cannot be seen to place the 

problems of Nigeria squarely at the doorsteps of the legislature 

and the judiciary alone. I have ventured further to look at the 

larger environment to seek better understanding of the key 

factors that shape the working dynamics of the Nigerian 

governance institutions. In this regard, I have ruminated on the 

issues of human rights and the rule of law, local self-governance, 

leadership succession, and the electoral process. On these issues, 

I have found and interrogated the wide gulf of differences 

between the requirements of the law and exigencies of practical 
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politics. An early concern revolves around the impact of military 

rule,
90

 the greatest casualty of which is the rule of law.
91

 In a 

paper I wrote at the height of pro-democracy agitations for an 

end to military rule in Nigeria,
92

 I highlighted the various ways 

in which the successive military governments have sought to 

emasculate the rule of law - suspension and modification of the 

fundamental rights provisions in the Constitution, promulgation 

of laws with retroactive effect, nullification of unfavourable 

decisions of the courts, creation of military tribunals, and 

alteration and ouster of courts‟ jurisdiction. After a review of the 

judicial attitudes on this matter, I found ouster clauses as the 

greatest challenge to the ability of the courts to defend the civil 

rights provisions in the Constitution. I urged a change of judicial 

attitudes, challenging the courts to a more proactive role in 

defending citizens‟ right. Unfortunately, and fifteen years after 

the military hurriedly left the political scene, the undying 

legacies left behind continue to hunt our politics. An area of 

unique interest to me in this regard is the crisis of succession to 

leadership positions, particularly the „sit-tight‟ instinct 

bequeathed by the military rulers to the succeeding political 

class, accounting for the various schemes of tenure elongation or 

self-succession agenda that have continued to threaten orderly 

succession to political power.
93

 In the circumstances, electoral 

contests for political power have departed from acceptable norms 

of democratic politics. 

         Ironically, Nigeria is not lacking in appropriately 

institutional and legal frameworks for smooth power transfer 

under civil rule. The findings of my studies of the Nigerian 

electoral processes reveal more than meet the ordinary eyes. 

Proceeding from the position that any reform of the Nigerian 

electoral politics must begin with a comprehensive overhaul of 

the regulatory framework for the conduct of elections, I wrote a 

paper in which I analysed the Electoral Act 2006 and its impact 

on the conduct of the 2007 general election,
94

 one of the worst in 

recent times. Seeking to locate what went wrong, I found that 

mere changes in electoral laws without a concomitant 
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strengthening of the position of such critical stakeholders as the 

electoral umpire, the political class and the civil society cannot 

produce the desired effect. In another paper,
95

 I juxtaposed the 

remedial provisions of the Electoral Act with specific maladies 

of the Nigerian electoral system. I found that Nigeria‟s problem 

is not the dearth of appropriate regulatory frameworks for 

conduct of free, fair and credible elections but rather 

implementation challenges aggravated by insufficient 

commitment to democratic norms among the operators of the 

system.  

         The two papers provoked me to further interrogate the 

relevance and limits of law in Nigeria‟s programme of electoral 

reform. Although important, mere tinkering with the provisions 

of the law could not be the magic wand for improved electoral 

politics. The prospects of reform, inherent in the setting up of an 

Electoral Reform Committee by the late President Shehu Musa 

Yar‟Adua in 2007, became the logical focus of my attention. 

Noting the Committee‟s observation of “progressive 

degeneration of outcome” in the almost a century history of 

elections in Nigeria,
96

Omololu and I appraised the far-reaching 

recommendations of the Committee that went beyond the 

ordinary to include proposals for “changes in existing electoral 

procedures, re-allocation of electoral functions or creation of 

new institutions”, in addition to structural changes designed to 

reduce poverty and corruption, promote civic, moral and political 

education, strengthen the electoral management body, and 

safeguard the independence and integrity of the judiciary.
97

 

Unfortunately, governmental actions have so far fallen short of 

the comprehensive panacea proposed by the Committee, lending 

credence to the belief that the government itself, or the leading 

political gladiators of the dominant ruling class, might be 

profiting from habitual subversion of the electoral process.  

         The Vice Chancellor, the undying theme of my odyssey in 

the academia is the exploration of the different dimensions of the 

inextricable links between the legal and political processes 

within the context of Nigeria as an emerging African democracy. 
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The book is far from closed on this theme that is generating 

varying degrees of interests and perceptions, in the light of past 

experiences and current happenings. Several questions have 

remained unanswered while emerging issues are addressed on an 

ongoing basis within the limits of resource availability and 

constraints. While the fairly stable democracy of the Fourth 

Republic has provoked considerable interests in the study of the 

legislature, with increased funding and other opportunities, 

perhaps, the same cannot be said of the bourgeoning field of 

judicial studies. Yet, it is more than pertinent now than before 

that we need sustained scholarly efforts to explore the courts as a 

sub-system of the larger political environment. I have striven in 

the last couple of years to raise the bar of inter-disciplinary study 

of politics and law but more still needs to be done. I therefore 

beg to canvass increased funding, adoption of inter-disciplinary 

exchanges, and, perhaps, creation of specialised centres, 

postgraduate programmes and academic journals as the 

irreducible minimum for deeper knowledge of, and reflections 

on, the place of the judiciary and the legal process in the 

functioning of the Nigerian political system. 

 

Judicialisation of Politics 

         Any analysis of political developments in Nigeria since the 

advent of the current Fourth Republic will definitely reveal a 

more visible role than hitherto for the judiciary in the dynamics 

of politics. This is no less a creation of the judiciary itself as of 

the gladiators of the political class who have developed the 

penchant to subject virtually every leading issues of political 

controversy to the test of judicial determination. As individual 

and institutional actors become more conscious of the courts‟ 

pronouncements in their political behaviour, the tendency 

towards judicialisation of politics,
98

 under the rule of law, 

presents for the Nigerian courts opportunity for operational 

dynamism and expansion. 

         An enabling environment exists for the judiciary to be so 

involved.
99

 The 1999 Constitution of the Federal Republic of 
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Nigeria, like the preceding 1979, 1989 and 1995 (draft), gives 

the Nigerian courts a wide operational framework not only for 

judicial officers to perform their adjudicative functions, but also 

for them to play a proactive role in regulating the patterns of our 

political exchanges. Apart from expressly vesting the judicial 

powers in the courts,
100

 and declaring its own supremacy to all 

governmental actions and inactions,
101

 The Constitution extends 

the province of adjudication to “all inherent powers and 

sanctions of a court of law”,
102

 with finality of human decisions 

resting with the Supreme Court of Nigeria.
103

 The wide 

operational base afforded judicial review under the constitutional 

law of Nigeria is further strengthened by prohibition of privative 

and retroactive legislations,
104

 save as permitted by the 

Constitution itself,
105

 as well as security of tenure of judicial 

officers.
106

 Apart from the power to void legislative enactments 

and executive actions for want of constitutionality, the 

Constitution further draws the courts to the theatre of political 

controversies by the provisions for judicial enforcement of 

constitutional limitations and restraints,
107

 constitutionally 

prescribed procedure for exercise of governmental 

powers,
108

validation of the electoral process and determination of 

tenure of elected officials,
109

 as well as resolution of inter-and 

intra-governmental conflicts.
110

 

         The matters that the Constitution expects the courts to 

resolve as listed above are generally political, and judicial 

officers cannot be expected to resolve such issues without being 

smeared with the murky waters of politics, no matter how 

cautious they appear to be. Refusal to intervene in such issues, 

whether in deference to the notion of separation of powers or the 

judicial avoidance technique of dodging direct collision with the 

political authority, may even be attacked as an abdication of their 

constitutional duty. In the circumstances, judicialisation of 

politics has tended to „lift the veil‟ and expose the political 

character of judicial decisions.  

         Judges are no less politically active than their fellow 

countrymen. As ordinary citizens, they participate in politics, 
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political participation defined in the widest sense to mean 

“activity by private citizens designed to influence government 

decision-making”.
111

 They play the supportive role of sustaining 

the political system through the performance of their civic duties 

and obligations such as those of paying taxes, discussing politics, 

and seeking to influence voting decisions of their peers, family 

members and close associates (even if outside the prying eyes of 

the public). They also participate in such obvious political 

activities as voting. Even though most of these activities might 

be done behind closed doors, it would be too naïve of us as 

political analysts to assume that judges are as detached from 

their immediate environment as the nature of the judicial 

function suggests. They may even do more, and legitimately too. 

In reality, judges are not precluded from contributing to 

campaign funds or donating to a political party, as seemingly 

weird as this supposition may be. They may theoretically 

participate in such “unconventional”
112

 political activities as 

strikes, protests and demonstrations. I will not stress the analysis 

too far, however, to accommodate direct participation of judicial 

officers in such visibly partisan activities as attending political 

rallies, putting on campaign materials, mounting the rostrum to 

campaign for candidates or political parties, standing as 

candidates for elections or holding political offices.
113

 

         While judicial officers are considered as participants in 

these spectator and transitional activities, to use the original 

terminology in Milbrath‟s hierarchy of political involvement,
114

 

it is in their indirect participation in the gladiatorial activities that 

the courts have made the most significant incursion into the 

arena of politics. These areas, hitherto the exclusive preserve of 

the majoritarian institutions, are no longer “no-go areas” for the 

Nigerian judiciary. The courts have pronounced on virtually 

every aspect of the political process, including party 

organisation, party primaries, nomination process, and 

installation and removal of elected officials. From an initial 

timidity reminiscent of its cautious but bold attempts at guarding 

the course of political developments during the latter part of the 
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military era,
115

 the judiciary, particularly through the Supreme 

Court and the Court of Appeal, is gradually becoming more 

assertive than before in governmental and political affairs. In the 

circumstances, one cannot safely describe the Nigerian judiciary 

as apolitical without some serious qualifications. A few 

examples of the bold descent of the judiciary into the arena of 

practical politics albeit indirectly through their decisions and 

other pronouncements, will suffice here. 

 

Internal Affairs of Political Parties 

Political parties originated as and remain instruments of 

democratic governance,
116

 and matters pertaining to their internal 

organisation and processes are within their exclusive power to 

determine.
117

 Such patently political processes as election into 

party offices, party organisation as well as nomination and 

sponsorship of candidates are considered as internal affairs of 

political parties in which the courts do not dabble.
118

 Thus, in 

Musa v PRP, the High Court of Lagos State refused to quash a 

resolution of a political party barring the Governors elected on 

the platform of the party from attending associational meetings 

of some Governors, insisting that as a “voluntary association … 

the party is in its own right supreme over its own affairs” once 

the provisions of the party‟s constitution are not violated and that 

“the court will not substitute its own will for that of a political 

party”.
119

 

         That was during the Second Republic. This is no longer the 

position of the courts as exemplified by the case of Amaechi v 

INEC,
120

 a pre-election matter that dragged until the election was 

concluded and one of the disputants sworn into office. In this 

case, the People‟s Democratic Party (PDP) substituted the name 

of Celestine Omehia for that of Rotimi Amaechi who 

overwhelmingly won the party‟s gubernatorial primaries in 

Rivers State. In resolving the appeal and cross-appeals that got to 

it on the matter, a full panel of seven Justices of the Supreme 

Court unanimously validated the jurisdiction of the courts on 

such matters, notwithstanding the high political interest it 
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generated and the fact that the electoral process (the res) had 

been concluded. Similarly, in Ugwuv Ararume,
121

 the Court 

voided the substitution of the candidate by the PDP for not 

following the due process of law. 

         The Supreme Court held in the two cases that the claim of 

the action being an internal affair does not entitle a political 

party to violate the provisions of the extant law on substitution of 

candidates by political parties.
122

 The Supreme Court 

distinguished the Amaechi case from its previous decisions on 

the matter,
123

 insisting (per Oguntade, JSC) that “there were no 

provisions of the Electoral Act similar to section 34(1) of the 

Electoral Act 2006 in force at the time these cases they relied 

upon were decided”.
124

 It declared the substitution in the two 

cases invalid, and went further in the Amaechi case to declare 

that “it was in fact Amaechi and not Omehia who contested the 

election”
125

 with the consequential order of declaring him the 

elected Governor of Rivers State.  

         Although the decisions of the Supreme Court in seeking to 

regulate the internal affairs of a political party was anchored on 

legal principles, for which it has equally been praised and 

vilified by analysts,
126

 what interests me is the fact that the Court 

sounded convinced it could play such a leading political role of 

removing and installing a Governor. Hinging the departure from 

its previous decisions on “contemporary occurrences in the 

political scene”,
127

 the Supreme Court chided political gladiators 

for attempting to frustrate the judicial process by legal and 

political means, in order to destroy the efficacy the Court‟s 

judgment or “undermine judicial authority.”
128

 It claimed to 

derive that power from the Constitution and “not at the 

sufferance or generosity of any other arm”.
129

 Hitherto, the Court 

had defied controversies and reviewed the decisions of the 

political institutions in the removal of Governors Ladoja (Oyo), 

Dariye (Plateau) and Obi (Anambra).
130

 The decisions in these 

cases did help to stem the gale of midnight impeachments that 

threatened the stability of the democratic process in the past. The 

courts are now intervening again  to help curb the spate of 
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democratic deficits suffered as a result of the legislative rascality 

witnessed in the recent times in Adamawa and Nasarawa States 

and speculated in a few other States.
131

 In fact, the behaviour of 

the legislators in recent times may rob the institution itself of the 

mutual understanding and respect hitherto accorded the internal 

affairs of legislative houses by the courts.
132

 

 

Intra-Executive Relations 

         The courts have equally been forthright in regulating intra-

executive relations, notwithstanding their avowed respect for the 

principle of separation of powers.
133

 The case of A-G Federation 

v Abubakar,
134

 which dwelt on the power of the President to 

dispense with the service of an elected member of the executive, 

readily comes to mind. In the case determined by the full court, 

the Supreme Court held that the President had no power to 

declare the office of the Vice President vacant or withdraw, 

tamper or interfere with or violate the immunity and other rights, 

privileges and entitlements of the office. The Court granted the 

reliefs sought by the Respondent in part but seized the 

opportunity of the three appeals and one cross-appeal filed to 

pronounce on the nature of the relationship that should exist 

between the President and the Vice President, and thereby laid 

some guidelines for intra-executive relations with regard to the 

limits of the respective powers of the political organs.  The Court 

emphasised the unity of the executive as the cornerstone of the 

presidential system and held the executive power vested in the 

President only, with no specific role for the Vice President 

except what is assigned by the President who may withdraw such 

assignment at will. While not expecting the Vice President to be 

a slave or a robot with no opinion of his own, the Court held 

nonetheless that the executive was expected to work 

harmoniously and the Vice President could not be expected to 

dissociate himself from the collective responsibility of the 

executive of which he was a part. But “unlike the Ministers, the 

Vice President cannot be removed by the President”,
135

 and the 

Court itself could not do so. 
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Installation and Dissolution of Governments 

         The cases reviewed above directly or indirectly touched on 

the vexed issue of the right to political participation. However, 

more germane to the power exercisable by the courts in the 

making or unmaking of governments are matters pertaining to 

tenure of political office-holders, qualification and 

disqualification of candidates for election or validity of the 

electoral process itself.
136

 These include the power to install or 

dissolve governments, or install or remove elected officials. The 

election petition cases that brought Obi (Anambra), Mimiko 

(Ondo), Oshiomhole (Edo), Fayemi (Ekiti) and Aregbesola 

(Osun) to power best exemplify the extent and limits of the 

power of the judiciary to control the ingress and egress to the 

corridors of power. Only a few of the cases will be reviewed 

here. In Ngige v Obi,
137

 the Court of Appeal (Enugu Division) 

unanimously voided the return by INEC of Dr. Ngige as the 

winner of the gubernatorial election held in Anambra State on 

the 19
th
 April, 2003, declaring Peter Obi as the duly elected 

Governor.  Also, in the consolidated cases of INEC v 

Oshiomhole,
138

 the Benin Division of the same court voided the 

purported election of Senator Prof Oserheimen Osunbor on the 

14
th
 April, 2007 in favour of Comrade Oshiomhole. Similar 

decisions were taken in the cases involving Governors Fayemi
139

 

and Mimiko.
140

 But, it was the case of Aregbesola v Oyinlola
141

 

that generated the greatest controversies, lasting an upward of  

42 months of political intrigues and legal rigmarole involving 

trials and retrials, allegations of corruption, dissolution and re-

composition of panels, manipulation of exhibits, and unethical 

communication between counsel and judges, among others.
142

 In 

fact, the hearing and determination of gubernatorial petitions, a 

multi-billion Naira business, is fast becoming one of the most 

lucrative briefs that anyone could get involved in, fuelling the 

suggestions that appeals in such cases should not terminate at the 

Court of Appeal but rather at the Supreme Court. Such an action 

may further compound the heavy workload of the apex court.
143
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         Short of election petitions, the courts have also intervened 

to determine the tenure of office of political office holders. In 

Obi v INEC, the Supreme Court declared that the sitting 

Governor of Anambra State had not exhausted his tenure on 14
th
 

April 2007 when another election was conducted by INEC into 

the same office and therefore ordered Dr. Andy Uba to vacate 

the office “with immediate effect”.
144

 It was also by the fiat of 

the Supreme Court that the attempts by Governors Idris (Kogi), 

Wamakko (Sokoto), Nyako (Adamawa), Imoke (Cross River) 

and Sylva (Bayelsa) to elongate their respective tenure were 

thwarted.
145

 The decisions have also generated considerable legal 

and political controversies.
146

 

          The above exposition demonstrates the willingness of the 

Supreme Court and the Court of Appeal, within the contexts of 

the expansion in the power of the judiciary afforded by the 

emerging democratic dispensation, to venture into issues within 

the realms that were hitherto the exclusive preserve of the 

political organs. Virtually all the constitutional provisions that 

touch the power of the judiciary have been pronounced upon, 

and in favour of expanding role for the courts in the politics and 

governments of Nigeria. The courts have, however, been 

cautious enough not to permit an abuse of the judicial process in 

furtherance of political agenda, such as when in Oni v Fayemi,
147

 

both the Court of Appeal and the Supreme Court refused to 

review the final decision of the Court of Appeal on the election 

petition on the 2007 gubernatorial election in Ekiti.  

         The judiciary seems committed to deepening the 

democratic process through promotion of the rule of law and 

protecting the civil and political rights of the citizens. But not so 

much commitment has been demonstrated for protecting social 

and economic rights. In this respect, the courts have consistently 

refused to hold as inviolable the provisions of the Constitution 

on the Fundamental Objectives and Directive Principles of State 

Policy contained in Chapter II of the Constitution.
148

 In the same 

manner, the courts have failed to hold usurpers of political 

powers to account by their interpretative dispositions towards the 
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provision of s. 6(6)(d), enshrined in the Constitution to protect 

the acts of the military rulers, howbeit unsustainable under the 

current regime,
149

 on the reasoning that “the courts cannot … 

arrogate to themselves power which the Constitution, the source 

of their own power, has excluded from them”.
150

 Similar reasons 

have been given to preserve the immunity clause in Section 308 

of the Constitution despite obvious abuses of the spirit of the 

Constitution in this regard.
151

 

         The question is, why have the courts not been as forthright 

on these other issues as they have been in the protection of civil 

and political rights? The easiest escape route is to refer to the 

ouster clauses in the Constitution.
152

 However, such disparity of 

judicial approaches raises concerns about ideological 

dispositions of the courts as a guide to judicial decision-making. 

Although not yet a focus of political analysis in Nigeria,
153

 

evidence from other jurisdictions suggest that backgrounds of 

judicial officers do reflect in their decisions.
154

 Further studies 

may bring to the fore discussions on the role of judges as policy 

makers, by seeking to explain why the Nigerian courts have used 

their power to advance democracy and the rule of law while 

adopting judicial avoidance techniques (jurisdiction, locus 

standi, rules of practice and procedure and of evidence) to 

entrench laissez faire policies. For now, recourse to the 

transnational framework provided by the emergence of the 

ECOWAS Court remains the soothing balm for the advocates of 

socio-economic and political rights.
155

 

 

Judicial Independence and the Rule of Law 

         The expanding power of judicial review afforded the 

Nigerian courts under the current democratic dispensation has 

tremendous implications for both the judiciary and the political 

system. A virile judiciary is a veritable instrument for bringing 

sanity into the practice of democracy. The decisions of the 

Supreme Court and the Court of Appeal referenced above point 

to a determination on the part of the judiciary “to take the unruly 

Nigerian political bull by the horns, and take over the abandoned 
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driving seat of democracy”.
156

 But the operational dynamism of 

the law courts and their ability to serve as veritable checks on the 

excesses of the political class are a function of its relationship to 

its patently political peers – the legislature and the executive. It 

is for this reason that the issue of independence of the judiciary 

has been a major concern to successive generations of Political 

Scientists and legal scholars, including two of my senior 

colleagues here at Ilorin.
157

  

Although the idea of judicial independence enjoys near-

universal acceptability, the question of what level of 

involvement is required of the legislature and the executive in 

the functioning of the judicial system has defied a single 

approach. In the US, for instance, judicial independence is 

assured by a system that gives “individual judges enormous 

independence while placing them within an institution that is 

highly susceptible to political control”.
158

In Nigeria, the notion 

of the apolitical judiciary, a part of our British colonial heritage, 

compel us to view judges as persons who should not participate 

in politics. This has necessitated the adoption of several policy 

measures, since Independence in 1960, to insulate the members 

of the bench from the vagaries of practical politics.
159

But then, 

the reality on ground did not follow that pattern, due to a number 

of factors, aggravated by the military incursion into politics. In 

fact, the greatest challenge to the operational dynamism and 

performance of the Nigerian judiciary has been the long years of 

military rule (1966-1979 and 1984-1999).  

The law-making institution of the military regimes 

(variously designated as the Supreme Military Council, Armed 

Forces Ruling Council, National Security and Defence Council, 

and Provisional Ruling Council)
160

 used its main legal instrument 

of governance (Decrees and Edicts) to effectively hamstring 

judicial power by a number of court-curbing measures.
161

For a 

Nigerian judiciary that has operated under an atmosphere of 

unfettered power for upward of a century, such a restriction on 

the power of the courts could not but set the stage for conflicts 

between the judicial and the political authorities. The challenge 
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to military dictatorship embedded in the decision of the apex 

court in Lakanmi v A-G, West and the forceful response of the 

military in annulling that and subsequent decisions,
162

 thereby 

redefining the grundnorm in Nigeria,
163

 marked one of the lowest 

ebbs in the relationship between the two governance institutions 

in the history of Nigeria until the temporary relief provided by 

the 1979 Constitution. While it lasted, the military regime left 

some legacy that continues to impact on our legal and 

constitutional systems for years. 

         While the 1979 Constitution as amended sufficed as an 

enabling framework, other developments within the domestic 

and the international arena from about the mid-1980s provided 

additional impetus for expansion in the power of the judiciary. 

The ascension of Mikhail Gorbachev to the position of the 

Secretary-General of the Communist Party of the Soviet Union 

(CPSU), the introduction of perestroika and glasnosts, the 

collapse of the Union of Soviet Socialist Republics (USSR), the 

fall of the Berlin wall, the collapse of the communists regimes in 

Eastern Europe and the dismantling of communism 

internationally, were important developments that reverberated 

across the world and impacted significantly on national and 

international politics.  

Globalisation and the move towards openness and 

transparency in governance, advancement of the rule of law and 

fundamental freedoms and the global (third) waves of 

democracy, gave impetus for an expanded power for the 

judiciary. In Africa, the advent of the 1990s witnessed greater 

demands for politics of inclusion, governmental accountability, 

freedom of the press, respect for human rights, and demands for 

democracy.  More than that, some international treaties assisted 

the Nigerian courts in extending the frontiers of judicial review. 

The domestication of the Banjul Charter,
164

 the creation of the 

ECOWAS Court, and the advent of the African Union and 

adoption of various conventions and protocols on good 

governance, democracy and the rule of law provided the needed 

framework for expanded judicial power as Nigeria returned to 
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civil rule in 1999 under a new presidential Constitution. My 

scholarly attempts to examine the wider implications of these 

developments in terms of the role that transnational institutions 

could play in the furtherance of democracy and the rule of law, 

in Nigeria in particular and Africa in general, are not reported in 

this Lecture for lack of time and space.
165

 

         The visibly assertive role of the judiciary in high profile 

political cases has the implication of exposing judges to scrutiny 

and criticisms, including threats of physical attacks as recent 

developments in Ekiti State disturbingly suggest.
166

 But more 

significant is the implication of the ensuing scenarios for the 

judiciary as an institution. Since judicialisation portends that all 

political actions and inactions would remain tentative until 

authoritatively sanctioned by the courts, scramble for control of 

the machinery of justice would become more intense than had 

been before now. The struggle for control of the judiciary may in 

itself threaten the independence of the institution since for the 

political class recourse to the courts for resolution of conflicts 

becomes politics by other means. The series of crises that have 

engulfed the Court of Appeal in the recent times, which found its 

greatest casualties in the suspension of Justice Isa Ayo Salami as 

the President of the Court and exposure of the National Judicial 

Council (NJC) to political intrigues, attest to this fact. The 

judiciary may get caught in the exchanges of fire in intense 

political struggles, with attendant smearing of the judiciary with 

the murky water of politics. This calls into question the necessity 

for allowing the judiciary to dabble at the „political question‟ in 

the first instance. It also raises the issue of the extent to which 

the judiciary can, in reality, be insulated from the vagaries of 

politics. 

         Threats to the independence and integrity of the judiciary 

have spanned the different phases of “our march to constitutional 

democracy,”
167

 triggering the delusion, persistent since the early 

1990s, that independence of the judiciary requires that judicial 

appointments be wholly controlled by nominees of the Bar and 

the Bench, with minimal input from the political authorities. 
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Thus, by the recommendations of 1994-95 Constitutional 

Conference,
168

 anchored on the need to depoliticise the judicial 

appointment process, insulate judges from political influence and 

enhance the integrity of the judiciary, a National Judicial Council 

(NJC) was created.
169

 Such fears are not peculiar to Nigeria.
170

 

The desire to take judicial appointments from the clinging hands 

of an overbearing executive led the UK to enact the 

Constitutional Reform Act 2005,
171

 with provision for a Judicial 

Appointments Commission (JAC), which is virtually becoming 

the de facto appointing authority in senior judicial appointments. 

But there is nothing to suggest that judges would be apolitical 

simply because they are self-appointed. The National Judicial 

Council (NJC) itself, as recent developments indicate, has got 

immersed in the so-called murky waters of politics, making the 

hope for an apolitical judiciary furlong. It now seems that the 

futile attempt to shield the judiciary from control by the political 

class has steered us into creating a body, wholly composed of the 

high and mighty of the Bar and the Bench, which is gradually 

tending to be more Catholic than the Pope in the web of political 

intrigues and controversies.  

         The creation of the NJC was an attempt to turn separation 

of powers on its head. The doctrine, whether in its classical or 

modern conception,
172

 does not entail compartmentalisation that 

could make any organ of government a lord unto itself. 

Separation of powers imports checks and balances. Thus, an 

institution composed wholly of members of the bar and bench, 

whose membership is controlled overwhelmingly by a single 

individual (the Chief Justice of Nigeria), who also wields 

considerable influence in the Legal Practitioners Privileges 

Committee and the Body of Benchers,
173

 cannot be an instrument 

for the promotion of checks and balances in government. The 

earlier the institution is reformed for greater political control, the 

better. Otherwise, the NJC may soon find itself embroiled in 

some self-inflicted crisis, with serious consequences not only for 

the judiciary but for the rule of law and the entire political 

system. 
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         A call for a reform of the NJC should not be interpreted to 

mean a call for manipulation of the machinery of justice to serve 

political ends. With 21 years at the bar, I cannot be seen to 

denigrate the bench. But the truth is that there is a clear 

difference between independence of the Judges as individuals 

and independence of the judiciary as an institution. The 

administration of the judiciary cannot and should not remain 

unaccountable to the political organs, particularly the legislature, 

which should continue to perform its oversight role in the 

appointment, finance and removal of judicial officers. But 

Judges, once appointed, should remain independent in the 

performance of their judicial functions by security of tenure, 

proper funding and non-interference, political or otherwise, in 

the discharge of their judicial functions. Independence of the 

judiciary does not distract from the demand for accountability 

from all the institutions of governance  

         To the courts, and not to any other organ or institution of 

governance, belongs the duty of creating confidence in the 

judiciary. Of course, court decisions, particularly those with high 

political contents, are bound to generate heated comments and 

insinuations, in the same way that confidence in the US Supreme 

Court was visibly shaken consequent upon the 5-4 decision in 

the “presidential election petition” case of George Bush v Al 

Gore.
174

 But when faced with such portentous situations, the 

courts must be able to play the kind of constrained politics of 

constitutionality and the rule of law, far from the partisan, often 

with impunity, politics played by the political organs of 

government. It could thereby earn the trust of the Bar, the Press 

and the general citizenry for the defence of its cause. But those 

expected to defend the judiciary must demand accountability 

from the institution itself. This is because, for the judiciary and 

other stakeholders in the business of governance, it is justice 

(and not judicial independence, legislative supremacy, or 

executive immunity inherent in our shared value of democracy) 

that is the end-goal. The desirable end-goal is an efficient and 

effective system of adjudication. If the end of justice demands 
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that the judiciary is not a lord unto itself, as the present operation 

of the NJC seems to suggest, so be it. The judiciary must remain 

subservient to the goal of justice; otherwise the independence of 

the judiciary will remain meaningless. It is therefore in the 

existence of democratic accountability and not a lack of it that 

we can be assured of the needed “trust, confidence and mutual 

respect”
175

 among the three arms of the government. 

 

Conclusion 

         The relationship between Political Science and Public Law 

is intertwined, complex and inseparable. The two disciplines are 

conjoined fields of study which, like any attempt at 

disambiguation of “Siamese twins”,
176

 cannot but remain 

herculean. The courts, particularly when exercising 

constitutional jurisdictions, are politically significant institutions 

of governance, democratic or otherwise, and, hence, incapable of 

being insulated from the vagaries of day-to-day practical politics. 

The inextricable link between politics and law is never static but 

rather fluid, responding at different times and climes to the 

dominant issues and ideas of the days. Rather than seeking to 

detach the judiciary from politics or remove politics from the 

judiciary, which our experiences show has been impossible to 

achieve in reality, we should rather accept the fact and seek 

mutual accommodation. That is the only way the anarchy and 

disorderliness of politics could be “punctuated by justice, 

fairness and orderliness”.
177

Harmonious intra-governmental 

relations require an acceptance of the fact that the judiciary is 

one of the tripod on which the political process rests. What 

remains is how to construct patterns of relationships among the 

three organs that no one of them could render the other prostrate. 

The path of political stability and economic prosperity lies not in 

crack isolationism but rather constructive engagement among the 

organs of governance, with the full awareness that for each one 

of them the law is as relevant as the politics in their mutual and 

unavoidable interactions. 
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