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INTRODUCTION 
All over the world, one of the hallmarks of democracy is the regular and frequent elections to choose who will occupy a position or an office in a peaceful and orderly manner. The need for regularity of election as the basis for electing an occupier of an office is based on the fact that it is about the only way that we can peacefully transit from one person to the other and from one government to another.
It is imperative to note that an election is an election, only where the votes of the majority counts and is counted notwithstanding the expression of the minority. Whoever eventually emerge as a result of an election will be seen to be representing the people (Eso: 1990, 9). There is nowhere in the world where we have a perfect election irrespective of the advancement in economic, politic, and socio-standing. This is because it is a human endeavour, thus we cannot expect any perfection. Notwithstanding this position, there appears to be irreducible minimum standard in determining a free and fair election. Such determinants includes: an impartial arbiter, enabling environment, freedom of the electorates to choose their candidate(s), orderliness, to mention a few.
The realization of possible imperfections in the electoral system calls for a redress mechanism where an aggrieved individual will ventilate his or her grieviances against the outcome. This is the rational behind the institutionalization of election petition all over the world and this is the focus of this paper. It is intended in this paper to discuss the effectiveness or otherwise of dispute resolution mechanism in electoral matters in Nigeria in order to ascertain whether or not the present state of affairs should continue or there is the need for us to put in place some other measures to ensure a better and improved electoral system and dispute resolution mechanism in our electoral process. The paper is structured into six main segments of introduction, concept of democracy and election in Nigeria, challenges of judiciary on election petitions in Nigeria, way forward and conclusion.

CONCEPT OF DEMOCRACY AND ELECTION IN NIGERIA
Like all other legal concept, it is difficult to come to a zero sum definition of a legal concept because words have meaning within the concept of their usage (Ajomo, ). In Law there is no definition to end all definitions (Okunuga, ). Definitions are results of prejudice, bias, and world view of concerned authors. Notwithstanding the imperfections we must at least attempt to define the concept and conceptualize our discussions.
Generally speaking, democracy is a form of government in which citizens in a state have political investment of political participation and trust (Ayo Ade, 1998: 1). Zach-Williams (2001: 213) posits that democracy has to do with ability of the people to control decision making process. Egbewole (2003 and 2007)  perceives democracy as a form of government that is responsive, responsible and guarantees to the citizens the inalienable rights of freedom of choice, freedom of association, right to shelter, freedom from discrimination, right to clothing and unqualified respect for the rule of Law. He noted that this form of government “hardly exist anywhere in the world.” This is a form of government that connotes collective participation and anti thesis to despotism, tyranny and totalitarianism (Tobi: 1995). On the whole, democracy according to Abraham Lincoln is the government of the people , by the people, and for the people.
What these general conceptions suggest is that democracy as a form of government emphasizes sovereignty of the people (Omotola: 2006). Robert Dahl (2000) identifies “two dimensions of democracy” where the first dimension perceives democracy as “an ideal, goal, aim, or standard, one that is perhaps unachievable but nonetheless highly relevant not only for classifying and judging political system but also for fashioning strategies of democratization, designing appropriate political institutions, and so on.”

Dahl appears to be creating an utopian which never exist anywhere. It could be regarded as the ideal which is alien to the human community. In realization of the likely difficulty of pushing through this theoretical manifestation of democracy Dahl came up with the second dimension which is more pragmatic and practical by identifying criteria for sustainable democracy including fundamental human rights, participation in elective representatives, freedom of expression, and such other basic rights.
As noted earlier, election is one of the cardinal principles of democracy and it is a model in which citizens freely express themselves on how to choose someone for an official position. There is general election and there is collegiate election. In a general election, all eligible voters exercises their choice on who to lead them and usually a voting age is determined. In Nigeria, it is fixed at 18 years. In a collegiate electoral system, a set of people are chosen to represent the generality of the people in the constituency. The electoral college system appears to be used in the primaries of the two main political parties in the United States of America.

Given the intrinsic value of election to democracy, some people mistakenly assume a government is democratic because it the product of a multi-party election (Alemika, 2007). Although, election is fundamental to democracy because it is the only identifiable way by which citizens concretize the philosophical fiction of their sovereignty and expression of their rights to political choices and participation. Instead of equating it with democracy, it has been seen as an accountability mechanism (Przeworski et al) where it is noted: 

Governments are “accountable” if citizens can discern representative from unrepresentative government and can sanction them appropriately, retaining those in office who perform well and ousting those who do not. An “accountability mechanism” is thus a map from the outcomes of action of public officials to sanctions by citizens. Election is a “contingent renewal” accountability mechanism, whereby the sanctions are to extend or not extend the governments tenure.
Since we do not have as at now any other viable option of determining representation in government election shall continue to project the only mechanism for change of government either through the political parties or even individuals. For there to be a genuine election, there must exist an independent judiciary to interpret Electoral Laws (Mackenzie, 1962). Popoola (2007) identified other prerequisites as honest, competent, non-partisan election management body, a developed system of political parties, well organized to put their policies, traditions and themes of candidates before the electors as alternatives between which to choose and the general acceptance throughout the political community of certain rather vague rules of the game, which limits the struggle for power because of some unspoken sentiments that if the rules are not observed more or less faithfully the game itself will disappear and meet the wreckage of the whole system.
This is yet another ideal which cannot be “completely realized anywhere” (Dundas, 1994). In realization of the near  impossibility of achievement of a perfect election, the following criteria have been identified as “best practices” in election:
1. Is the legal framework adequate to ensure  that the organization of free and fair multi-party elections are achieved in a given situation?
2. Has the full potential to contribute to the holding of free and fair multi-party elections been reflected in the provisions of the constitution and those of electoral laws?

3. Have the courts been given the fullest possible role in the assisting aggrieved persons who complain about failures in the procedures of major election processes? (Popoola, 2007)
Nigeria has had its own fair share of election and electioneering since its independence in 1st October 1960 including the 1964 federal elections, the western region parliamentary elections of 1965 which was characterized by a number of irregularities and the judiciary was unwittingly drawn into the political arena as can be deduced from the expression of Hon. Justice Oyemade:
“I will not allow myself to be intimidated into sending innocent persons to jail. Even if this means losing my job, I am sure of leading a decent life. The only thing we have now in this country is judiciary. We have seen politicians changing from one policy to another, but the only protection the ordinary people have against all these inconsistencies is a fearless and upright judiciary” (Cited by Nwabueze, 1973: 146)
The malpractices that characterized the 1965 elections has been identified as one of the causes of the military intervention in the Nigerian politics on 15th January 1966. This military incursion was in place until 1st October 1979 when Alh. Shehu Shagari was elected as the president thus heralding the second republic. That in itself was short lived and another military interregnum was in place effectively till 1999. An attempt at election was made in 1991 and the presidential election was held on 12th June 1993. The Babangida regime annulled the election of Chief M. K. O. Abiola, thus leading to another orgy of violence.

In the fourth republic came on board on 29th May 1999 when president Olusegun Obasanjo was sworn in. The fourth republic has been stable for about eleven years now. The credit for this stability is as a result of the resilience of Nigerians and the noble role of the judiciary in resolving some of the disputes arising from the electoral process. Omolaye-Ajileye (2008) acknowledged that the Nigerian judiciary took up the challenge of saving the Nigerian nascent democracy from collapse by reasons of unbridled attacks unleashed on it by undemocratic forces.
ELECTION PETITIONS IN NIGERIA
It is axiomatic to state that for every election to a particular office, there must emerge a winner and a loser. This necessarily calls for a machinery to be put in place to resolve such disputes. Dispute resolution mechanism has been identified as the climax of the electoral process. The acceptance of the result of elections depends to a large extent on how disputes arising from such elections are settled. It has also been said that the legitimacy of the electoral process equally depend to a greater extent on the objectivity, transparency, and impartiality of the dispute settlement mechanism and the imperativeness of building people’s confidence in the electoral process (Malu, 2006).

The historical evolution of election petition in the United Kingdom has been originally tried by select committees, afterwards by the Committee of Privileges and Elections, and ultimately by the whole House of Commons, with scandalous partiality, but under the Grenville Act of 1770 (10 Geo III. c. 16), and other later acts, by select committees, so constituted as to form a more judicial tribunal. The influence of party bias, however, too obviously prevailed until 1839, when Robert Peel introduced an improved system of nomination, which distinctly raised the character of election committees; but a tribunal constituted of political partisans, however chosen, was still open to jealousy and suspicion, and at length, in 1868, the trial of election petitions was transferred to judges of the superior courts, to whose determination the House gives effect, by the issue of new writs or otherwise. The House, however, still retains and exercises its jurisdiction in all cases not relegated, by statute, to the judges.
Petitions, which resulted in the election in a constituency being held void used to be common after every general election, but are now rare.
When an election was held void the House of Commons could seat another candidate, order a new writ issued to fill the vacancy or leave the writ unissued for a time, thus suspending the representation of a constituency. As the tolerance of corrupt elections became less during the 18th and 19th centuries, boroughs found to be corrupt could be punished by either changing the area and the qualifications for voting or disenfranchising the constituency completely.
In 1961, Tony Benn was disqualified from taking up his seat after a by-election by an electoral court because he held a peerage.
A recent example of an election being held void was when the 1997 election of Member of Parliament for Winchester, Mark Oaten, (Liberal Democrat) was contested by the Conservative Party candidate Gerry Malone. Oaten had clinched the seat by two votes, and 55 ballot papers had been rejected by the returning officer because they had not been stamped properly. Malone lodged an election petition in the High Court to contest the outcome.
On October 6, 1997 Lord Justice Brooke ruled that the result was invalid and the election was re-run, with Oaten subsequently winning. (Encyclopædia Britannica, Eleventh Edition).

There appears to be a rise in the election dispute in Nigeria. This should not be seen as a weakness of the system as it must be acknowledged that election disputes are inherent in the electoral process. Thus, such rise in number should rather be viewed as an indication of  “the strength, vigour, robustness, vitality, and openness of the democratic system rather than as signs of weakness in the system.” 

The fair and timely resolution of electoral disputes is a critical part of any electoral process and there is a world-wide consensus that those availing themselves of formal adjudication process should be entitled to a quick and swift resolution of their disputes by an independent and impartial tribunal. The problem of quick resolution of electoral disputes appear to be the main challenge to election petition in Nigeria. The tardiness in the resolution of electoral disputes appear to be the rational for the view that the court should hands off election petitions. In Nwobodo V Onoh (1984) 1 SC pg 1, Showemimo CJN, enthused:
“Academic lawyers have indicated that the courts of justice are not competent to deal with elections… in some cases the decisions of the courts were regarded as an assumption of jurisdiction of voters in their different decisions as to who they voted for to govern or represent them. This is a misconception. What the courts are called up to deal with are the application of legal principles to the different elections filed before them. The academic exercise to oust the jurisdiction of a court in election petition is welcome but I do hope that such attempts should be directed to legislature…”
The first major hotly contested election petition in Nigeria, in my view, was the celebrated case of Awolowo V Shagari (1979) 12 NSCC 87, where Chief Obafemi Awolowo who lost out at the general election held on 11th August 1979 filed a petition against Alh. Shehu Shagari who was declared the winner of that election. The main issue in contention in that case was the interpretation of section 34(2) of Electoral Act 1977 to the effect that before a person can be declared of haven won an election he must have “not less than one-quarter of all the votes cast at the election in each of at least two-third of all of the states within the federation. 

Majority decision of the Supreme Court upheld the election of Alh. Shehu Shagari haven won in 12 2/3 of 19 states as against the argument of Chief Obafemi Awolowo that Alh. Shagari to be elected must have won in 13 states of the federation. The decision of the Supreme Court generated a lot of criticism and comments, “some complimentary, some adverse, even bothering on sarcasm and emotional expressions of diffidence in the integrity of the judicial system.” (Popoola, Ibid).
Whatever is said about that decision, it is to its credit that the petition was concluded before the swearing-in of the president. This appears to be the main challenge to election petitions in Nigeria today. The basis and the rationale for any contestant who lost out in an electoral contest for approaching an election petition tribunal is to ensure that his or her grievances are addressed quickly, promptly, and with dispatch. Whatever justice that may come to a litigant if delayed, such justice is denied. The bane of our election petition in Nigeria is delayed justice. This will lead us to the discussion of challenges of the judiciary on election petitions in Nigeria.
CHALLENGES OF JUDICIARY ON ELECTION PETITION IN NIGERIA
The judiciary in Nigeria today is generally be-deviled by delay in the dispensation of justice. The judiciary is the last hope of the common man and thus if matters are not determined timeously, it may lead to chaos, anarchy and breakdown of law and order in the system. After the 2007 general elections, some aggrieved contestants did not know their fate until two years after the elections for example Ondo, Edo, Ekiti, Osun, and Sokoto States. While the petitions in Ondo and Edo States have been concluded, the three remaining states are still in the stage of one conclusion or the other. 

It is agreed that election petition is Sue Generis i.e. in a class of its own because it is neither civil nor criminal and thus share its own complexities given the conduct of the parties and such other variables affecting the time needed to resolve such disputes. However, the speed of dispute resolution is all the more important when it comes to challenges related to the results of elections as delay may negatively impact the credibility and legitimacy of the electoral process. (Authman, 2004).
The electoral process must guarantee the resolution of disputes within specifically agreed period. It is imperative that the result of elections including the outcome of disputes challenging the results is not unduely delayed. A special feature of an electoral tribunal that distinguishes it from other adjudicative bodies is that it determines not only the rights of individuals and their claims to office but also decides who takes over the reign of authority. Their decisions affect the society and its expectations. Consequently, as a matter of public policy it must be expeditiously determined so as not to clog the machinery of the state.

The main solution to this problem is a constitutional amendment. No amount of reform in the Electoral Law without recourse to the constitutional provision will sort out the problem. This is because the Supreme Court in the case of Unongo V Aper Aku (1983)11 SC 29 declared the Electoral Act 1982 unconstitutional, rebuking the  audacity of the National Assembly for the provision of a time-frame within which election petitions must be concluded. The Supreme Court waved the separation of powers principle.

Uwais, CJN retired, who incidentally was not only on the panel that decided Unongo’s case but actually delivered the leading judgment then held:
“Accordingly the provisions of sections 129 (3) and 140 (2) of the Electoral Act, in 1982 which limits the time for disposing of election petitions by the courts are in my view Ultra Vires the National Assembly and therefore null and void ”

One cannot fault the reasoning of his Lordship from the pristine jurisprudential perspective. Expediency, public policy, social good, quick dispensation of justice, and stability in the polity calls for a re-think and that is what appears to be guiding his lordship on his new assignment as the Chairman of Electoral Reform Committee which has culminated in his demand for a constitutional change to accommodate a time frame within which election petitions should be concluded. His Lordship calls for amendment in these words:

"An election tribunal shall deliver its judgment in writing within 120 days (4 months) from the date of the election. An appeal from a decision of election tribunal shall be heard and disposed of within 60 days (2 months) from the date of giving judgment by the election tribunal and in all appeals, the courts shall adopt the practice of first pronouncing their verdict and then reserving the reasons for the verdict to a later date." 

"In my opinion it is desirable, feasible and practicable to provide for a time limit in determining election petitions and that is the wisdom in the recommendation by the ERC. Speedy and transparent resolution of electoral disputes is necessary for peaceful resolution of disputes arising from elections in order to win the confidence of the generality of the people,"

Some scholars are still of the opposing view that any constitutional amendment creating a time frame will stifle the discretionary powers of the judiciary. I think not.
Another major challenge facing the judiciary, on election petition is corruption. We do not have any empirical evidence of corruption in the judiciary. A lot of ink has been spilled on the vexed issue of corruption in the judiciary. The editorial of the Guardian newspaper of December 10 2003 underscored this issue when it said:
“Good manners among judges of first instance are just as important as a good legal brain. In other word, a judge’s moral credentials should be attractive: candour, decorum, honesty, and sincerity of purpose should be his credos. Today, we find in the Nigerian judiciary a sizeable crop of judges  with a paucity of those qualities and are consequently associated with and corrupt practices…”

Some of the factors that may affect the incorruptibility of the judiciary are its independence, funding, mode of appointment, and tenure. It is our hope that if these issues are frontally attacked the problem will become a thing of the past.
Election petitions in Nigeria, is also facing undue legalism on the part of the parties and consequently leading to delay in its conclusion. Until recently, interlocutory appeals are filed and the substantive cases are delayed. The wise counsel of Akinola Aguda (1983) that judges should keep their eyes on doing substantial justice as this is the only way that the choice of the electorates will be respected by the Court.

WAY FORWARD
· Timeouse disposal of election petition, thus the need for an amendment of the constitution to provide a time frame.
· The presence state of affairs of frontloading of documents of election petition should be sustained.

· The judiciary should be technologically driven and thus the need for filing processes electronically should be considered.

· Substantial justice should be the main guide to election petitions as against usage of technicalities.

· All stake holders, i.e. all arms of government, politicians, litigants, legal practitioners, judicial officers, court officials, and supporters of the parties to election petition should play their role very well.
· Courts should jettison the toga of conservatism and wear the new cloth of liberalism.
CONCLUSION

We have been able to show the importance of election petition to the advancement of democracy in Nigeria. The orgy of violence in Nigeria appears to be reducing because of the “faith” the public has in the effective dispute resolution mechanism. This faith will wear out if result of an election is not determined timeously.  
This appears to be the main challenge in the peace building process embedded in election petition. It is now time to amend without any further delay the 1999 Constitution to accommodate a time frame as suggested by the Electoral Reform Committee such that election petitions will be concluded before anybody is sworn-in to office. That appears to be the irreducible minimum demand and will be in accordance with the international best practices.
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